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TE= QI Ak glol, SHAl] o] ofste] WS BAY 4 U W 1
RS VI 4 QUekD BHEY] AT J1E AR W TEXo] dhste] o
F3 Hjpste] 7120 5L ST H2e 2E I wfolth utey
T AT ARIE ABlelA] WA elSelAm gl ZHIAAR ARk

HEEEL Sfols gelElojof & Zolekd
A ZWO AfE SR AG F AAA A6E RAoT FH
Apgolcko) shel b4 - HHY AHHE WA Tl Bl
o sfsfelof SARKEN A21% A4 O] Thgol ARARS] A%
3 iZgHe] ulAE ol W2USE BHY BB/ AZlckn Hop
of Bt} she] W QI wWeldleo] WStk sefet 1 o]
Sle] AUE FEAZT A4 ol2G Al lolatch 1 ARe A
oAt gatElofor sH= Aolthin AAAOZA Aot T
o BT wolat SHES) Abg BAolh: Welo] FEAE BS shEel
AGE dolAt olojit Q1AUY HER SHHL NG Fastol, FH
AL E Al A Bak B0 hstol Al slajahe] Hel RAI
A AR chit B SRS A o) SEsoel Sfo, 5 4
& G A A= WAL slel A ol sl

F

)

Oll

0) APYHEL A2 A A £3k9] BE g9 qlojA 4119 7|3E #58'T A
2 Mgttt

7) 3%, TR=AHECHAG11T,, BrgAL 2015, 438-440%,

8) Wi 2007. 5. 31, Ail, 2004% 254 T4,

9) AR 1992, 11. 12, 89%u}ss ZAH.

10) A1z @ A2 - T2 RIS Wl g E= FFTgolu AlElgElE Mt
oAlE oflE ) dZ - &3] Bl Wt WElE gt el TR ol
ot wlafe] w3 4= Qi

11) 3] 1999. 6. 24, 9730} 265 A4,



114 1EH9Y 882388 15T

(2) Akede| HA|2} 2|A

JoFlFE AMLOl A A (statements of fac)o] gk ®Zo]i ‘9]
'(opinion)s = SHA] GF=tHEHY A307=). AR ofAS] FHgol
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oAl dHAA| 9> AHE 53 E)ko|H(mixed opinion)ofl= o]
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o]3irt.

14) “Under the First Amendment, there is no such thing as a false ides, However

S

o Fe

pernicious an opinion may sees, we depend for its correction not on the
conscience of judges and juries, but on the competition of other ideas. But there
is no constitutional value in false statements of fact” Gertz v. Robert Welch, Inc,
418 US. at 339, 340. George C. Christie, “Defamatory Opinions and the
Restatement (Second) of Torts", "Michigan Law Reviews Vol 75 (August, 1977),
p.16230f A4 A1
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19) Mark Sableman, “Opinion and Libel”, Thompson Coburn LLP. p.10.
(file:///C:/Users/user/AppData/Local/Microsoft/ Windows/INetCache/IE/6VIC511T/0
pinion-and-libel.pdf) .

20) Milkovich v. Lorain Journal Co., 487 U.S.1 (1990).
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23) Mark Sableman, “Opinion and Libel”, Thompson Coburn LLP, pp.13-16,
(file:///C:/Users/user/AppData/Local/Microsoft/Windows/INetCache/IE/6VOC511T/o
pinion-and-libel.pdf) .
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26) T 2001, 1. 19, A3, 20000H0208 2. 2007, 10, 26, A1, 200655924 T2 5
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31) Adeline Hulin ed., joint Declarations of the representatives of intergovernmental
bodies to protect free media and expression, OSCE, 2013, p.29.
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FApmelA] ARSI FeHel olye] gl we] ZH| of
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(1) 2™ 2|4 Hixl 2zle] S%

19709 vl AYTHEL In re Winship3s) APdo| A, FAPERF A A2
o] A e wiAT =R HiRle fHE US| HoihH AR
AHdue process)ol] whet T|a1QlS F&| HHstoof dhrh= RS AU
th30 el ofifo] FAHORE ofE SJu|lztol| thstol= 1994139 HlE

34) RIARAREOIA S Y Aol tietols, thpde A Zof v|Fo] BEARTo] 94
S EA 42 Axe TS Fdk= AR FH(historischer Beweis), & ‘11E9]
H949& S3tckar gict, sk TAmARRSY,, YAl 2019, 7458 o|AlE, T4l

ARSI, S, 2019, 5355 A, el AR, el

2018, 345% Y= uRbzlR] QAFelth2010. 10, 28. A1, 2008t}6755 WA ).

ohH, 5o/ /A, TUARRS AT, HEAL 2019, 552%; $hE<E Tl

Ak AR, 2L 2018, 459, 4605 5 54 - Y(preponderance of

evidence) HS MW Gk, YT, FTAIUEY N BHS FANCE 5

L oAE wgAer BAOE Z7lel SEl ot FwWem FRalvhy skt

2001, 5. 15, A3, 99t26221 THE),

AA TRl A o], ofu] IERE fEFEeE Btk HE ARlE AlE
AAGe] Sl E= 105 89 Aol digh gl wet #aS sl qlrtal

WA ok rEHew 700 £ flko) AT ok AHels Bol A4
& ol

35) 397 US. 358 (1970).

36) 124 44 Samuel Winship®] M AAAZIOA, 7o) T oS WAl 4
9] AFo Aufislg oty New York Family Court Act 74427} Q8= £79]
2-2(preponderance of evidence) ¥Zo] wel & <IASIATLE Winshipe] AbA
= 7 gavleln Amugold 7t jzeelen), Qudtel 4E it
(certiorari granted), AYHHYL 5tfj 302 FARFHoA|= - Tale] Ale]&
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RZDAN 7128 B AR o ARzlol melELole}
dEepazla=o] Hedo]  digh gkl ofo]  thigh A AW(ury
instruction)©| A@sicta st 38

Aol s HYUE, Aldaelol] BlSo] HH mjAlr} ofHA AZA
oH42 e A a, el Syl 28 B o e
possible doubt)o] ofztal &Gt} “RE FAE Hlaskal #ATH F, 7|4
b REEA cfoto] AU Mol ek 4 SHan abiding
conviction to a moral certainty)390] FAT|R] k& ABF S SlE| A o)A 0|
o1 SISICk MU S e, HRIY SOl Aol 50
ok Sol|A], gl Zlola AlFE Ao soid, AAE ARde] HAleleta
A 2o e sk, o T HEa FASH she - o4l
‘RE ZAE ZFE3|(full), 343H(fair), HA {lo|(impartial) HEFH 30
maelel (&7 EdgledE= 7t Fl(an abiding conviction to a
moral certainty)ol] ]2+ A& "= o4l"oletal sieict Helzu ol i

A Y EefArhe el ZF sk e deE oo digh o]z gt
wlA1) o] H stk ekl ALUEY Ea el elole 4
28 915 (mere possibility), 343t AMAR(bare imagination), 7|3t 2=
(fanciful conjecture) = FEEE AA|7} Q= 24(actual and substantial
doubt)& oJu|stE, Zg]syol=e} YHefAvls i le] ol 7t
ek spiek

SHH vl=r AWt el R QIgh sl ARdolA e YarolA|
Ut WA A EE 73t S5 ateith YR stolg 27l 1

3

0

adols - 4 oie viAlshe A= Fel dasitharl wesiel 1:} e,
Urtadola AEHoR HEEEs “FAY -4 42 A= HE3litH,
ARhe) © e i Hnle Gl % 2 & M, ol omas g
W 71 RES BASE Zaph Bk sk

37) Victor v, Nebraska, 511 US. 1 (1994).

38) Victor v, Nebrasca AL No. 92-8894%, Sandora v, California APA-E No,
92:9049= AW Yol HElo] certiorari granted F| it

39) proof to a moral certainty:= beyond a reasonable doubt®} Z-& oJujg}ir hc},
Fidelity Mut. Life Assn. v. Mettler, 185 U.S. 308, 317 (1902) %
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THEO| QIOK, SAL BHO| BT A 121

S5 YR A W =AY AAR(2005), Wl AYSE
A0JQK2007. 7. 30), D= fIREF Tt LAY d A 5 Bl

A WEFER 52 ot

FAHUL, oS FA0] EFH AL ABWA FA| TN ARANE
2 Eoo] 4RE 24 WEstel AR A0 AT ATA Adole}
51 s} i) wimsle] of A EHSCIA, ool Hel A9 W A&

=)
=2
[
o
s
H
2
H
Yy
[
HU
c e
ro
p
i 3
ot
1%
9‘_1:
=
uii’
2
o
o
4
o
9‘_15
2
|o
_:
fr rf 1 ox Hr

po
o
O
(o]
a
o
HT
J
>
>
1
x2,
H
o
)
et
=
op
o,
i
r
)
ro.
>
>
&
o
il
i)

7}, Fupepieln] Bl

Fupepaetn] BuAE APyt MoAl eizt Fufekebn|(Ms, Radhika
Coomaraswamy)”} il FAALS]0|AlS] ol H US| A2 1994/459] ulz} 2}
3%t HaAoloh Fufpiop|= Wt S53F 9 2] IARES it &
o] RuAE ZMJsIGict. I o] HiuAo= @At Ao]A|(Yoshida
Seiji) @] £ 85l Qthpara, 29, 30; ZFF 10, 11)47 194295 H 34

1996.

40) o B F 222 P Aol 9 kol AR Rl wRb 2T HAlA(Final
Report on Systematic rape, sexual slavery and slavery-like practices during armed
conflict). E/CN.4/Sub.2/1998/13., 22 June 1998.

47) 29. .. Moreover, the wartime experiences of one raider, Yoshida Seiji, are
recorded in his book, in which as many as 1,000 women were obtained for
“comfort women” duties under the National Labour Service Association as part of
the National General Mobilization Law. (Yoshida Seiji, My War Crimes: the
Forced Draft of Koreans, Tokyo, 1983).

30. ... The girls seized
from villages appear to have been very yooung, the majority between the ages
of 14 and 18, and the school system was exploited for the acquisition of girls.
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50) HRes. 121 (110th): A resolution expressing the sense of the House of
Representatives that the Government of Japan should formally acknowledge,
apologize, and accept historical responsibility in a clear and unequivocal manner
for its Imperial Armed Forces coercion of young women into sexual slavery,
known to the world as “comfort women’, during its colonial and wartime
occupation of Asia and the Pacific Islands from the 1930s through the duration
of World War II. <https://www.govtrack.us/congress/bills/110/hres121/text) .
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<ABSTRACT>

A Critical Analysis of the Criminal Ruling on
"Empire’s Comfort Women;
- Seoul Appeals Court Case 2017n0610 -

Hong, Sungkee”

In 2017 regarding the book "Empire’s Comfort Women,” written by
Prof, Park, Japanese literature professor, Seoul Appeals Court ruled some
parts are criminally libelous “false statement of facts” defaming “comfort
women” under Japanese Colonialism, The Korean Supreme Court
repetitively held that, when assessing whether the statement is fact or
opinion, “a totality of the circumstances” approach is best, considering the
common usage or meaning of the language of the challenged statements,
the statement’s verifiability, the full context of the statement, and the
broader context or setting in which the statement appears. But in this
case, the Appeals Court rejected this settled standard, leaving the
challenged statements separate and apart from full context and the
broader social context, What's more, the Appeals Court seems to violated
the criminal evidence rule by neglecting the principle of “beyond a
reasonable doubt” as actual and substantial doubts still remains.

The challenged statements are basically opinions and evaluations of a
scholar about diverse situations of comfort women. They are mostly “pure
opinions” based on known references by the third parties. Even though
some statements may be sorted out as ‘facts’, they are not ‘false”

considering the relative contexts of the whole book. And the “comfort

* Professor, Inha University School of Law.,
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women’ referred to in the book comprises the whole comfort women
who suffered during Japanese colonialism, however, the Appeals Court
was of the opinion that the 9 ex-comfort women who filed the criminal
action against the author were specified in the book, In dealing with
criminal cases on historic issues like comfort women, the court should be
careful in balancing the freedom of speech and accusers reputation,
Where objective materials are scarce, and materials from different
perspectives are confusing, the court should refrain from putting the
defendant under penal liability, However, Seoul Appeals Court, in this

case, seemed to cross the line,

keyword Comfort Woman, Empire’s Comfort Women, Opinion, Facts,

Statement




